UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

ALONZO VCELKER |
|
VS. | C.A No. 01-621-T
|
UNI TED STATES OF AMERI CA |

MEMORANDUM AND ORDER
Ernest C. Torres, Chief Judge
Al onzo Voel ker has filed a Mdtion to Vacate, Set Aside or
Correct his Sentence pursuant to 28 U S.C. § 2255. For
reasons stated below, that notion is denied.

Backar ound

On May 9, 2000 Voel ker pled guilty to one count of
conspiracy to distribute cocaine base in violation of 21
Uu.S. C
§ 846 and three counts of distribution of cocaine base in
violation of 21 U S.C. 8841(a)(1).

Voel ker’s plea was entered pursuant to a pl ea agreenent
negoti ated by his retained counsel, Carm ne G uliano. Since
Attorney G uliano is not a nenber of the bar of this Court, he
was admtted pro hac vice in association with Attorney John M
Cicilline who is a nenber of the bar of this Court.

In the plea agreenment, the Governnment prom sed to refrain

from charging Voel ker with a continuing crimnal enterprise,



whi ch woul d have enhanced his sentence. The CGovernnent
further agreed to file a notion for a downward departure under
Guideline 8 5K 1.1 if, “in its sole discretion”, the
Government determ ned that Voel ker had provi ded substanti al
assistance in the investigation or prosecution of other
crimes.

The pre-sentence investigation report (“PSR’) cal cul ated
Voel ker’ s sentencing range under the United State Sentencing
CGui del i nes (November 1, 1998 ed.) (“USSG or “Guidelines”) as
188-235 nmonths. I n making that cal cul ation, the probation
of ficer
determ ned that Voel ker was a “leader” of the conspiracy and

i ncreased Voel ker’s offense | evel by four |evels, pursuant to
USSG 83B1.1(a). Voelker’'s offense |evel was further increased
by two | evels, pursuant to 8 3B1.4, on the ground that he had
used a mnor in conmtting the offense. Pursuant to 8

4A1. 1(c), the PSR al so assessed one point, based upon a prior
conviction of driving under the influence of alcohol, and a
total of four points under 84Al.1(a) and 8§ 4Al.1(c) for prior
state court convictions for drug offenses. No objections to
the PSR were filed within the period prescribed by the Local

Rules of this District. ee Dist. R1. L.R 40.2(a).

Due to a delay in filing (based on defense counsel’s



nm staken belief that it had been filed earlier), Attorney
G uliano’s notion for adm ssion pro hac vice was not granted
until the sentencing hearing held on August 15, 2000.
At the sentencing hearing G uliano requested a

continuance for the purpose of filing objections to the PSR
I n considering that request, the Court required that counsel,
first, describe the nature of the proposed objections and
af f orded Voel ker and his counsel an opportunity to confer.
After conferring, counsel, wth Voel ker’s concurrence, decided
not to proffer any objections and elected to proceed with
sent enci ng.

During the sentencing hearing, the Governnment stated that
i nformation provided by Voel ker up to that point did not nerit
a downward departure, but the Governnent held out the
possibility that, if substantial assistance was provided in
the future, it mght seek a reduction in Voel ker’s sentence
pursuant to Fed.R Crim P. 35.

Voel ker received a sentence of 188 nonths inprisonnment

that was summarily affirmed on appeal. See United States v.

Voel ker, Dkt. No. 00-2161 (Septenber 10, 2001).
The Government | ater decided not to seek reduction in
Voel ker's sentence, for reasons contained in a letter to

Voel ker’s appell ate counsel. See Governnment’s Response to



Def endant’s Motion to Vacate Set Aside or Correct Sentence
Pursuant to 28 U.S.C. § 2255 (“CGov’'t. Resp.”), Exh. 6.

In his section 2255 petition Voel ker clains that his plea
was not voluntary and that his counsel was ineffective in
failing to object to the manner in which the PSR cal cul at ed
hi s guideline range, failing to enforce the Governnent’s
“agreenent” to seek a downward departure for substantia
assi stance, and failing to contest the assessnent of crim nal
hi story points with respect to convictions in Connecticut for
vari ous state crines.

Di scussi on

Section 2255

The pertinent section of 8 2255 provides:

A prisoner in custody under sentence of a court
est abl i shed by Act of Congress claimng the
right to be released upon the ground that the
sentence was inposed in violation of the
Constitution or laws of the United States, or
that the court was without jurisdiction to

i npose such sentence, or that the sentence is in
excess of the maxi mum aut horized by law, or is
ot herwi se subject to collateral attack, may nove
the court which inposed the sentence to vacate,
set aside or correct the sentence.

28 U.S.C. § 2255, f 1 (2000).

CGenerally, the grounds justifying relief under 28 U. S. C
§2255 are limted. A court may grant such relief only if it
finds a lack of jurisdiction, constitutional error or a

fundanental error of | aw United States v. Addoni zi o, 442
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U S 178, 184-185, 99 S.Ct.2235 (1979). “[A]ln error of |aw
does not provide a basis for collateral attack unless the
clai med error
constituted a fundanental defect which inherently results in a
conplete m scarriage of justice.” |d. at 184-185 (internal
quotations omtted).

A prisoner seeking relief under § 2255 is procedurally

barred fromraising i ssues not presented on direct appea

unl ess he denonstrates “‘cause’ and ‘prejudice;’ " or,
alternatively, presents evidence that he is “‘actually
innocent.’” Brache v. United States, 165 F.3d 99, 102 (1st Cir

1999) (quoting Miurray v. Carrier, 477 U S. 478, 485, 496

(1986)). However, those showi ngs are ordinarily not required
with respect to ineffective assistance of counsel clains.

Knight v. United States, 37 F.3d 769, 774 (1st Cir.1994).

A prisoner who invokes 82255 is not entitled to an evidentiary

hearing as a matter of right. See United States v. M@ IIl, 11 F. 3d

223, 225 (1st Gr.1993). Wiere the files and records concl usively

establish that a prisoner’s clainms are without nerit, no hearing is

required. See United States v. Carbone, 880 F.2d 1500, 1502 (1°

Cr. 1989)(“A hearing is not necessary where a 82255 notion (1) is

i nadequate on its face, or (2) although facially adequate, is
conclusively refuted as to the alleged facts by the files and records

of the case.”)(internal quotations onitted).
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The I neffective Assistance Standard

A def endant who clains that he was deprived of his Sixth
Amendnent right to effective assistance of counsel nust

denonstrat e:

1. That his counsel’s performance “fell bel ow an
obj ective standard of reasonabl eness”; and
2. “[A] reasonable probability that, but for counsel’s

unprofessional errors, the result of the proceeding
woul d have been different.”

Strickland v. Washington, 466 U.S. 668, 687-88, 694 (1984).

See also Cofske v. United States, 290 F.3d 437, 441 (1st Cir.

2002).

The defendant bears the burden of identifying the
specific acts or onissions constituting the allegedly
deficient performance. Conclusory allegations or factual
assertions that are fanciful, unsupported or contradicted by

the record will not suffice. Dure v. United States, 127

F. Supp. 2d 276, 279 (D.R. |I. 2001)(citing Lema v. United States,

987 F.2d 48, 51-52 (1st Cir. 1993)); see also Barrett v. United

States, 965 F.2d 1184, 1186 (1%t Cir. 1992)(summary di sm ssa
of 8 2255 motion is proper where, inter alia, grounds for
relief are based on bald assertions).
I n assessing the adequacy of counsel’s performance:
[ T]he Court | ooks to “prevailing professional

norms.” A flaw ess performance is not required.
Al that is required is a | evel of performance
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that falls within generally accepted boundaries
of conpetence and provides reasonabl e assi stance
under the circunstances.

Ramirez v. United States, 17 F. Supp. 2d 63, 66 (D.R 1. 1998)
(quoting Scarpa v. Dubois, 38 F.3d 1, 8 (1st Cir. 1994) and
citing Strickland, 466 U S. at 688).

The standard applied in nmaking that assessnent is a
hi ghly deferential one. Thus,

[ The] court nust indulge a strong presunption that
counsel’s conduct falls within the w de range of
reasonabl e professional assistance; that is, the
def endant nust overcone the presunption that, under
the circunstances, the challenged action ‘m ght be
consi dered sound trial strategy.’

Strickland, 466 U.S. at 689 (quoting Mchel v. Louisiana, 350

U S. 91, 101 (1955)).
Counsel s judgnment need not be right so long as it is

reasonable. United States v. McGIIl, 11 F.3d 223, 227 (1¢

Cir. 1993). Furthernore, reasonabl eness nust be determ ned

“[w thout] the distorting effects of hindsight.” Strickland,
466 U.S. at 689.
Finally, counsel is not deenmed ineffective for failing to

make or pursue clainms that lack merit. See United States v.

Cronic, 466 U S. 648, 656, n. 19 (1984) (right to effective
assi stance of counsel does not require the “usel ess charade”

of presenting a neritless defense); Vieux v. Peppe, 184 F.3d

59, 64 (1%t Cir. 1999) (counsel’s failure to pursue a futile

tactic did not render his performance deficient).
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Anal ysi s

A. Failure to Object to Presentence Report

Voel ker faults his counsel for not obtaining final
approval of his pro hac vice nmotion until the tinme of
sentenci ng. However, Voel ker’'s assertion that the del ay
prevent ed counsel from objecting to the PSR is wi thout nerit.
The delay did not prevent counsel fromfiling an objection
either directly or through |ocal counsel. Morever, the Court
indicated its willingness to consider continuing the
sentencing hearing in order to afford counsel an opportunity
to file objections. After considering the matter, counsel,
with Voel ker’s concurrence, elected to forego that opportunity
and proceed with the sentencing.

G ven the overwhel mi ng evi dence supporting the assignnent
of a |l eadership role to Voel ker and his use of a mnor as well
as the disconfort expressed by counsel in having Voel ker
testify, under oath, that decision cannot be described as
unreasonable. Nor was it unreasonable for counsel to refrain
fromobjecting to the manner in which Voel ker’s cri m nal
hi story category was cal cul ated. USSG § 4Al1.1 specifically

provi des for prior convictions to be taken into account in
cal cul ating a defendant’s crimnal history, and, contrary to

Voel ker’ s assertions, the Commentary to that section makes it



clear that convictions in state courts outside of the District
shoul d be included in that calculation. See USSG Guidelines
Manual , 84Bl.1, Comentary, Background at 292 (Nov. 1998)
(“Prior convictions may represent convictions in the federal
system fifty state systenms, the District of Col unbi a,
territories, and foreign, tribal, and mlitary courts.”).
Furthernore, despite Voelker’'s contentions, the sentence for
driving under the influence does not fall within any of the
exceptions enunerated in USSG 4Al1. 2(c).

I n any event, because these objections |acked nerit,
there is no reasonable probability that the result woul d have
been any different even if they had been asserted.

O her Objections

Voel ker also clainms that his counsel’s failure to object
to the PSR s description of sone of the drugs at issue as
cocai ne base constituted ineffective assistance. Voel ker
contends that an exam nation “nmay” have revealed that this
substance was cocai ne powder, which carries a | ess severe
Gui del i ne range than cocai ne base. That argunment fails for
two reasons. First, |aboratory tests showed that the
substances in question were cocaine base. Second, in his
written plea agreenment and during his plea colloquy, Voelker

acknow edged that it was cocai ne base.



Accordingly, it is absurd to suggest that counsel acted

unreasonably in not arguing otherw se. See Cofske, 290 F. 3d

at 443-444.

B. Failure to Chall enge Venue

Voel ker contends that his counsel was ineffective in
failing to seek dism ssal of Count Il on the ground that it
charged a drug offense conmtted outside of the District
(i.e., in Connecticut).

It appears that this objection is procedurally barred
because it was not raised by Voel ker’s appell ate counsel on

direct appeal. See Maraville v. United States, 901 F. Supp. 62

(D.P.R 1995)(trial counsel’s failure to raise venue chall enge
on direct appeal did not constitute sufficient “cause” to
permt raising issue in 8255 proceeding). In any event, the
claimlacks nmerit.

A def endant has a constitutional right to be prosecuted
in the state or district in which the offense charged was
conmtted. U S Const. Art. IIl, &8 2, cl.3, and Amend. VI,

Fed. R. Crim P. 18. See United States v. Johnson, 323 U.S. 273,

275, 65 S.Ct. 249, 250 (1944); United States v. Uribe, 890

F.2d 554, 558 (1st Cir. 1989).
The PSR describes the drug of fense charged in Count Il as

a delivery that occurred in Connecticut but was initiated and
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pl anned t hrough tel ephone calls made in Rhode |Island. See PSR
at 6 at 3-4. These facts are not disputed.
Title 18 U . S.C. 8§ 3237(a)(1994) provides:

Except as ot herw se expressly provided by enactnent of
Congress, any of fense against the United States begun
in one district and conpleted in another, or commtted
in nmore than one district, may be inquired of and
prosecuted in any district in which such of fense was
begun, continued, or conpleted...

The First Circuit has recently held that for purposes of
crim nal prosecutions:

Venue nust be determined fromthe nature of the crime

al | eged, determ ned by anal yzi ng the conduct
constituting the offense, and the location (or, if the
crime is a continuing one, |ocations) of the conm ssion
of the crimnal acts. |If the crime consists of distinct
parts, taking place in different localities, then venue
i s proper wherever any part can be proved to have taken
pl ace.

United States v. Scott, 270 F.3d 30, 35 (1st Cr 2001), cert

den. 535 U. S. 1007, 122 S.Ct. 1583 (2002), citing United

States v. Rodriguez-Mreno, 526 U S. 275, 280, 119 S. Ct. 1239

(1999).

Here, the drug offense in question was a continuing crine
t hat was “begun in Rhode |Island and conpleted in Connecticut.
Therefore, it could have been prosecuted in either district.

C. Failure to Enforce the Downward Departure

“Agreenent.”

The short answer to Voel ker’s claimthat counsel was

deficient in not enforcing the Government’s “agreenment” to
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seek a downward departure is that there was no such agreenent.
The Governnment agreed to seek a downward departure only if it
determned, “in its sole discretion” that Voel ker had provi ded
substanti al assistance in the investigation or prosecution of
other crinmes. Thus, the Governnent had “al nost ‘unbridled

di scretion’” in deciding whether to file such a notion.

United States v. Doe, 233 F.3d 642, 644 (1st Cir. 2000).

Voel ker has provi ded no evidence whatever to suggest that the
Gover nnment abused that discretion.

D. Vol unt ari ness of Pl ea.

Voel ker’s final claimis that due to the ineffective
assi stance of his counsel, his plea was not voluntary. To
prevail on that claim Voelker “nust prove by a preponderance
of the evidence that his counsel unreasonably erred in
permtting himto plead guilty, and that prejudice resulted.”

Cody v. United States, 249 F.3d 47, 52 (1st Cir. 2001)(citing

Strickland v. Washi ngton, 466 U.S. 668, 687, 104 S.Ct. 2052

(1984)).

Voel ker has neither explained the basis for his claimnor
presented any evidence to support it. Indeed, the claimis
flatly contradicted by the record. At the plea hearing,

Voel ker was given a detail ed explanation of the nature of the

charges, the elenents that the Governnent was required to
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prove, the maxi mum sentence that could be inposed and the
rights that he was relinquishing by choosing to plead guilty.
He stated under oath that he understood all of those things;
that the facts stated in the Governnent’s proffer were true;
and that he was pleading voluntarily. 1In addition, he
expressed conpl ete satisfaction with the performance of his
counsel. See Transcript of Change of Plea Hearing conducted
on May 9, 2000 at 27; 29-30 and 33-36.
Nor does Voel ker nake any claimof factual innocence.

On the contrary, the record is replete with adm ssions of his
i nvol venent in the offenses in question.

The remaining clainms raised in Voel ker’s papers do not
war rant di scussi on.

Concl usi on

For all of the foregoing reasons, Voelker’s notion to

vacate, set aside or correct sentence is denied.

I T 1S SO ORDERED

Ernest C. Torres
Chi ef Judge

Dat ed:

-13-



